United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


IN THE 
UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 
CHARLES MATTHEWS, 
Appellant, 
Vv. 


No. 22,310 


UNITED STATES OF AMERICA, 


eS ww ws we wwe 


Appellee, 


BRIEF ON BEHALF OF APPELLANT 
EE EEE LLANT 


eee | ~ Daconk, at fi 
HtCU States Court Ji 
for the Dietriet 1 Coturn > Circuit 


FILED Nov 1 & 4968 


John A. McGuinn 
1120 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Counsel for Appellant, 
Appointed by this Court 


Issues * 


l. Whether the District Court should have directed a 
verdict of acquittal on the riot count of an indictment where 
the evidence accepted by the jury showed that appellant had 
engaged in no “tumultuous and violent conduct." 

2. Whether the District of Columbia riot statute (22 
D. C. Code §1122) violates the Due Process Clause of the 
Pifth Amendment to the Constitution of the United States 
because it is so vague and standardless that it leaves the 


public uncertain of the conduct it prohibits and because on 


its face and as applied by the District Court it reaches 


and purports to control activities protected by the consti- 
tutional guarantees of free speech, peaceful assembly and 


petitioning for redress of grievances, 


* In accordance with Rule 8(d) of the rules of this Court, 
this case has not been before this Court previously under 
the same or similar title. 


Issues . . - « « « « 

Statement of the Case 

Statutes Involved . 

Summary of Argument 

Mme A5 Sos oo 4 so 50 oon oO 


I The District Court Erroneously 
Failed to Direct a Verdict of 
Acquittal on the Riot Count in 
the Absence of Any Evidence that 
Appellant Engaged in Violent and 
Tumultuous Conduct . . . . « « « « e« 


The Riot Statute for the District of 
Columbia Violates the Due Process 
Clause of the United States Constit- 
ution Because It Is Vague and 
Leaves the Public Uncertain as to 
the Conduct It Prohibits . ..... 


1. The “Void-for-Vagueness" Doctrine 


2. The Lack of Standards ..... 


3. The Overreach of the District 
of Columbia Riot Statute . .. 


The Failure of the Jury 
Instruction to Cure the 
Unconstitutional Vagueness 

of the Act . . . . « « © ee « « 


Federal Court Cases Involving 
Vagueness Attacks on State Riot 
Statutes ai neliiewrhel vos teteleliconte 


State Anti-Riot Legislation . . 


i 


Riot Legislation in Perspective .. 


Baggett v. Bullitt, 377 U.S. 360 (1964) .... 
Connally v. General Construction Co., 

269) Ua Som SO soo ls elle! ole lelllenic inilleiteliel latte 
Cox v. State of Louisiana, 379 U.S. 536... . 
Cramp v. Board of Public Instruction, 368 U. S. 

278 - = .7 = * e - = es e e e o e ~ . 4 o so e e e 
Edwards v. South Carolina, 272 U. S. 229 (1963) 
Giaccio v. State of Pennsylvania, 382 

So SonsoomCL ICO}: Vcillel ollicllciioliciiolicleliclicllolic 


Heard v. Rizzo, 281 P. Supp. 720 (E. D. Pa 1968) 
Joseph Burstyn, Inc. v. Wilson, 343 U.S. 
AOS ESS 2) iailcliclieiiclia Letloticllcl oiliel elieilelieiie 
Keyishen v. Board of Regents of University of 
State of New York .....-+-+-+e-+ee-e 
International Longshoremen's Association v. 
Ackerman, 85 F. Supp. 65 (1948) ....e.e.- 
Landry v. Daley, 280 FP. Supp. 938 (D. C. Ill. 1968) 
Lanzetta v. State of New Jersey, 306 U. S. 451 
CX939) ee Letlctlicliod = oliellaliot oleic! lel lle letlomeiic 
Russell v. United States, 369 U. S. 749 (1962) 
Screws v. United States, 325 U. S. 1 (1945) 
Terminello v. Chicago, 337 U. S. 1 (1949) 
U. S. v. Jeffries Crim. No. 632-68 . . . « « « « « 
U. S. v. Reese, 92 U.S. 214, 221 (1875) ....-. 


Statutes: 


22 D. C. Code 
Section 1122(a). 
Section 1122(b). -1,12,13,14, 20, 21, 22 
Section 1122(c). 12, 13, 14 
Section 1122(d). 12 


Section 1801(b). 1, 
Section 2202 .. 1, 
Other Materials: 
House of Representatives Report 
before Subcommittee No. 4 on 
the District of Columbia, 90th 
Congress, lst Session ...... 
American Bar Association's Special 


Committee on Criminal Law Problems 
in Civil Disorders Report ..... 


109 University of Pennsylvania Law 
Review 67, 75 (1960) .....e.-. 


IN THE 
UNITED STATES COURT OF PPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


CHARLES NATTHE-:5S, 


Appellant, 


ve. No. 22,310 


UNITED STATES OF anERica, 


Appellee. 


BRIEF ON PEHALF OF APPELLANT 


Statement of the Case 


This is an appeal from appellant's conviction on July 
23, 1968 by a jury of petit larceny (22 D. C. Code §2202) 
and riot (22 D.'C. Code §1122(b)) in connection with the 
civil disorders occurring in Washington, D. C. in early 
April 1968. ‘The jury acquitted appellant of a further charge 
of second degree burglary (22 D. C. Code §1801 (b)). District 
Judge Gesell imposed a sentence on August 6, 1968 of three 
months on the petit larceny charge and six months on the 
riot charge, the sentences to run consecutively, not concurrent 


/ 


ly (Sentencing Transcript, p- 5). 


ee 

1/ Purther references to the transcript of sentencing will 
be noted as "S. Tr.", and references to the transcript 
of the trial will be noted as "Tr." 
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District Judge Gesell released appellant on personal 


recognizance pending the outcome of this appeal, noting 


that on appeal there would be “novel questions that arise 
with respect to this riot count" (S. Tr. p. 5). 
\ 
The Government's evidence in the case consisted of 


the testimony of five police officers who were at the scene 


appellant was accused of burglarizing, and a stipulation 
| 
regarding the ownership of the liquor store, and the fact 


that it was not open at around 8:00 p.m. on Friday, April 


5, 1968, when the events charged in the indictment took 


place (Tr. 10-11). | 
| 


The testimony of police private Harrison was that at 
approximately 8:00 p.m. on Friday evening April 5, 1968, 
he was working in a police squad car with privates Connas 
Moten and Simms (Tr. ch officers were proceeding south 
in the 700 block of Eighth Street toward Eighth and Eye Streets, 
S. E. (Tr. 13). When the car came to the corner of Bighth 


and Eye Streets, officer Harrison observed “several people" 
| 


inside an establishment on the southeast corner of that inter- 


| 
section called "Eddie's Liquor Store" (Tr. 14-15). When this 


activity was observed, the squad car driven by officer 
Cephas pulled over to the curb in front of the store, some 


twelve to fifteen feet from the store's window (Tr. 16) . 


$$ 
2/ Later in cross-examination, officer Harrison stated that 
a Sergeant Sanborn was also in the car (Tr. 42). 
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officer Harrison testified that the door to the store had been 
“forced open" and that there were “small holes" in the store's 
plate glass window, but that the holes were not large enough 
that “someone could gain entry through the plate glass" (Tr. 
16-17). Officer Harrison testified that he saw some six to 
eight persons inside the store removing liquor, beer, and 

wine from the shelves (Tr. 17) eee Harrison testified that 
as he appreached the store some of the persons ran out the back 
of the store, and others ran out the front door (Tr. 18). 

He said that he apprehended appellant Matthews “at the entrance" 
to the store "crossing the threshold of the door” with a paper 
bag containing liquor bottles (Tr. 19-21). 

He further testified that in the same block of Eighth 
Street and in blocks immediately adjacent thereto several 
stores were being looted by a large number of persons (Tr. 24- 
32, 37-39). He also testified that at this time a fire was 
burning in the 700 block of Eighth Street ( Tr. 29). 

Private Cephas testified that he was in the same car with 
Officer Harrisoni on FPriday, April 5, 1968 at about 8:00 p.m. 
when they pulled up to Eddie's Liquor Store, and “as we got 


out of the car, one of the individuals didn’t seem to be in 


3/ on cross-examination defense counsel brought out the fact 
that on Aprili 10, 1968 Officer Harrison in the preliminary 
hearing had denied seeing anyone else in the store as he 
approached it (Tr. 43). 
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such a big hurry to get out of there and we placed him under 


arrest" (Tr. 57). Officer Cephas could not identify the per- 


son so apprehended (fr. 58). He corroborated the testimony 


of Officer Harrison that there were many people in the 
general vicinity of Eddie's Liquor Store who were carrying 


articles apparently looted from other stores (Tr. 58-62) . 


| 
He estimated seeing approximately 200 persons in the area 


of the liquor store at the time of the arrest (Tr. 60). 


Officer Moten testified that he was driving the same 
car with officers Harrison and Cephas when they stopped at 
Eddie's Liquor store (Tr. 64-65, 70). He could not identify 
appellant Matthews as the person arrested at the Liquor 
store (Tr. 66). He further testified that there was "general 
chaos in the areatwith "a lot of hollering, sirens running, 


fire engines running, just about everything you could hear." 
(fr. 67-70) | 

officer Simms testified that he was with the other 
named officers in the squad car which had pulled up to Eddie's 


Liquor Store on Friday, April 5, 1968. He testified that as 
he approached the liquor store he saw several persons fleeing 


the store and "got a glimpse" of officer Harrison arresting 


a sybject near the entrance to the store (Tr. 73-74). When 


asked if he could identify the person apprehended by Officer 
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Harrison, Officer Simms stated: “I guess so" and "I think so" 
and thereafter pointed to the appellant Matthews (Tr. 75). 
Officer Simms further testified that “there was a lot 
of looting going on” in the vicinity of Eddie's Liquor 
Store and provided several examples (Tr. 78-83). 
Officer Connolly testified that he was in the vicinity 
of the 700 block of Eighth Street on April 5, 1968 at about 
8:00 p.m. (Tr. 87). He testified to many instances of looting, 
burning and civilian profanity directed at the police in the 
area of Eddie’s Liquor Store (Tr. 87-94). His testimony did 
not implicate appellant Matthews in any of the incidents to 
which he addressed himself, and he specifically denied recog~ 
nizing appellant Matthews as an actor in any of the incidents 
that formed the basis of his testimony (Tr. 94). 
The defendant-appellant Matthews testified in his own 
defense. He stated that he was in the vicinity of Eighth 
and Eye Streets, S. E. on April 5, 1968 at about 8:00 p.m. 
and was looking for his wife (Tr. 102). He stated that as 
he came to the intersection of Eighth and Eye Streets he saw 
"a lot of merchandise on the streets” and picked up a bag con- 
taining liquor from the sidewalk or yard at the side of the 


liquor store (Tr. 104). He said that there were many other 


bags and bottles of whiskey in the same area (Tr. 112). 
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Just after he picked up the bag he was apprehended by the 
police. He specifically denied being inside Eddie’s Liquor 
Store that evening (Tr. 107, 110, 1237). | 

At the conclusion of the evidence the District court sought 
counsel's views on the charge to be given. Counsel for defend- 


ant asked the following question and received the following 
anevert : 
"Mr. Weiss: If the jury were to find as a matter 
of fact that the defendant picked up the liquor 
outside the store, would you feel I would be 
entitled to a directed verdict on the issue of 
rioting if he did not enter the store? 
The Court: If he walked down the street and| he 
picked up a package and he walked on and the jury 
finds that is all he did, I think the Court would 
feel that he could not be convicted of rioting, 
because I do not believe that he would have been 
aiding and encouraging the general tumultuous and 
violent conduct" (fr. 132). 


Shortly thereafter the following exchange took place 


between the Court and counsel: 
"The Court: I would be willing to instruct | 
them -- I will hear from Mr. Burnett (the — 
Assistant United States Attorney) -- that if 
they find that he did not engage in the loot- 
ing of the store but merely picked up an indis- 
criminate package that was in the yard and walked 
on, that they cannot find him guilty of rioting. 


Mr. Weiss: Even though the taking was larcenous? 


The Court: I don't know that it was or whether 
it was abandoned property, Mr. Weiss. I don’t 
know what it was. But I don't see in that suffi- 
cient evidence of a wilful participation in an 
assemblage to bring it within the count. 


Mr. Weiss: I see. 


The Court: And I would be willing to so instruct 
the jury unless Mr. Burnett has some objection to 
that. 


Mr. Burnett: I have no contrary view, Your Honor. 
Assuming the jury accepts the Defendant's version 
of the facts, it appears that the most he might 
have done was pick up abandoned property having 
reason to believe it was stolen property or some- 
one abandoned there. He should maybe have been 
Charged with receipt of stolen property. I don't 
know whether that would stick or not. 


The Court: I don't think it would. Under the 
circumstances prevailing, if that is all that 
happened, in other words, if the jury disbelieves 
the police officers and accepts the Defendant's 
testimony, then I do not see how he can be con 
victed of riot. He is merely a person walking 
down the street who picks up an enticing parcel 
and walks on his way. At least that is what he 
said happened, and on that basis I don't think 
that is participation in riot” (Tr. 133~134). 


On the following! day just prior to giving his charge to the 


jury, the Court changed its mind on the riot charge in the 


following exchange with counsel. 


“The Court: Now, gentlemen, with respect to the 
matter that was up yesterday, I have been giving 
it a great deal of consideration overnight. I 
indicated to counsel that if the jury accepted 
the Defendant's testimony that he just picked 

up this parcel on the neighboring ground and 
walked on with it, that he could not be convicted 
of engaging in a riot. I have reconsidered that, 
thought about it a great deal, and I think my 
initial comment was wrong. The testimony of 

the Defendant disclosed that he picked it up 
under circumstances where it can clearly be 
inferred that he knew it was looted goods, 
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because he said that he saw the store being) 
looted, at least the people running in and | 
out of it, and the general conditions were 
looting conditions. It was not an isotateal 
parcel. It was one of a heap of parcels a 
bottles and other matters on the ground. 
Accordingly, if the jury were to determine 
that he knew this was looted goods, his 
picking it up and carrying it appears to the 
Court to be sufficient to hold him as having 
taken an affirmative act in furtherance of the 
acts of an assemblacge engaged in tumultuous 
and violent conduct. 


Mr. Weiss: Your Honor, however, in this case, 
there has been no testimony offered that the 
Defendant had broken anything or had participated 
in the general noise. 


We heard testimony there was noise on = 
street, there were some people running all around, 
There has been no testimony to the effect that 
the Defendant, himself was actually doing that. 


The Court: Except as I have now indicated. | The 
question is wilful participation, is it not, in 
the assemblage? ! 
| 
Mr. Weiss: But I think -- 

The Court: And I believe that his act aids or 
encourages the tumultuous or violent conduct, if 
he knew it was looted goods. So I propose to 
stand on the charge and let counsel argue one 
way or another as to whether or not it comes 
within the charge, his conduct. But I do not 
intend to charge the jury as I indicated I would 
yesterday, that if they accept his story he 
cannot be convicted of engaging in a riot. | 
am going to leave that for the jury. 
Mr. Weiss: Will your Honor include in the | 
instruction that his acts must have furthered 

or expanded in some way the general confusion and 
tumultuous conduct? 
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The Court: I am going to charge them that it is 
sufficient to establish wilfulness on the part 

of the Defendant if you find from all the evidence 
that by acts, gestures or words he knowingly and 
intentionally aided or encouraged the tumultuous 

or violent conduct involving grave danger to pro- 
perty or persons. Anc I think the question for 

the jury is whether or not someone who comes into 

a looting situation and it can be argued picks 

up goods that he knows is looted goods, and pro- 
ceeds down the street with it, in the general atmos- 
phere of the moment, cannot be found to have aided 
er encouraged the condition that the statute condemns. 


This is not a case where someone came along 
the next day and picked up the looted goods, or 
even later that night after things had quieted 
down. But he picked it up and he picked up goods 
that he couldn't put in his pocket. His mere 
carrying would add, it seems to the Court -- at 
least it could be argued -- would add to the 
tumultuous and violent conduct. 


Mr. Weiss: May I preserve my objection? 

The Court: I think you should preserve it. I 

think the question is a close one. I have thought 

about it very hard, Mr. Weiss, and I feel, on re- 

examining the statute, that it would be possible 

for the jury on this evidence to draw the inference 

that he was a participant even though he was not in 

the store." (Tr. 138-141) 

In giving the charge to the jury on rioting (Tr. 151l- 

154), the Court adhered to the position stated immediately 
above and declined to instruct the jury to return an acquit- 


tal verdict on the riot count if they found the defendant 


not guilty of second degree burglary. Sepcifically, the 


Court instructed the jury that: 


Ur 


"(I)n determining whether the Defendant 
is guilty of the offense of engaging in 
a riot, you may consider all relevant 
evidence which was introduced during the 
trial, including evidence, if you find 
there is any, relating to the Defendant's 
participation in the offense of burglary 
two and/or petty larceny" (Tr. 154). 


The jury returned a verdict of "not guilty" on the burglary 
| 


count and "guilty" on the petit larceny and riot counts (Tr. 
160). ‘Thus the hypothetical situation on which the District 
Court changed its mind came to pass. 

At the sentencing on August 6, 1968 trial counsel raised 
objections to the constitutionality of the riot statute, in- 


corporating the arguments of counsel in the similar case of 


a 


U. S. v. Jeffries, Crim.No. 632-68 (S. Tr. 1-2). The Court 
accepted counsel's argument .and ruled that whatever way he 
| 


decided the Jeffries case would apply “pro tanto" to/| this 


case (S. Tr. 2). Thereafter, on August 13, 1968 the Court 


issued its written opinion and decision in the Jeffries case 


upholding the constitutionality of the riot statute and 


filed that decision and opinion in this case. 
Statutes Involved 


| 
The following statutes are involved in this appeal: 


=i 
D. C. Code §2202. tit Larceny: 


"Whoever shall feloniously take and carry away 
and property of vaiue of less than $100, includ- 
ing things savoring of the reaity, shall be 
fined not more than $200 or be imprisoned for 
not more than one year, or both. And in all 
convictions for larceny, either grand or petit, 
the trial justice may, in his sound discretion 
order restitution to be made of the value of 
the money or property shown to have been stolen 
by the defendant and made way with or otherwise 
Gisposed of and not recovered.” 


22 D. C. Code $1801{b). Second Degree Burglary: 


"Except as provided in subsection (a) of this 
section, whoever shall, either in the night 
or in the daytime, break and enter, or enter 
without breaking, any dwelling, bank, store, 
stable} or other building or any apartment or 
room, whether at the time occupied or not, or 
any steamboat, canalboat, vessell or other 
watercraft, or reilrozd car or any yard where 
any lumber co2l or other goods or chattels 
are deposited and kept for the purpose of 
trade with intent to break and carry away any 
part thereof or any fixture or other thing 
attached to or connected with the same, or to 
commit! any criminal offense, shall be guilty 
of burglary in the second degree. Burglary 
in the’ second degree shall be punished by im- 
prisonment for not less than two years nor 
more than fifteen years.” P.L. 90-276 12/27/67 


22 D. C. Code §1122 


“(a) A riot in the District of Columbia is 
a public disturbance involving an assemblage 
of five or more persons which by tumultuous 
and violent conduct or the threat thereof 

creates grave danger of damage or injury to 


property or persons. 
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(b) Whoever willfully engages in a riot in. 
the District of Columbia shall be punished | 
by imprisonment of not more than one year or 
a fine of not more than $1,000, or both. 
(c) Whoever willfully incites or urges 
other persons to engage in a riot shall be 

punished by imprisonment for not more than _ 
one year or a fine of not more than $1, 000, | 
or both. | 


(a) If in the course and as a result of a 
riot a person suffers serious bodily injury | 
or there is property damage in excess of | 
$5,000, every person who willfully incited or 
urged others to engage in the riot shall be: 
punished by imprisonment for not more than | 
ten years or a fine of not more than $10, 000, 
or both. (Dec. 27, 1967, Publ. L. 90-226, — 
§901, Title IX, 61 Stat. 742)" 


SUMMARY _OF ARGUMENT 


1. The District Court improperly rejected appellant's 


request that the jury be instructed that if it found defendant 


had not engaged in any violent or tumultuous conduct, it 
should acquit him of the riot count. By its acquittal of 
appellant on the burglary two count of the indictment and its 
conviction of appellant on the petit larceny count of the in- 
aictment, the jury accepted appellant's version of the events 
of April 5, 1968. That is, they found as a matter of fact 
that appellant's implication in the events of that evening 
was limited to his passing by a liquor store that was in the 


process of being looted and picking up a bag containing bottles 
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of liquor he found in an area outside but adjacent to the store. 
Over the specific objection of Trial Counsel, the District Court, 
after initially ruling, with the concurrence of the Assistant 
United States Attorney, that such evidence was not sufficient 

to convict appellant under the new District of Columbia riot 
statute, changed its mind and ruled that the jury could con- 
vict appellant of engaging in a riot on such evidence on the 
theory that the jury could find appellant's conduct aided or 
encouraged the existing riot that was in process in the area 


at that time. 


The District Court's interpretation of the riot statute 
was erroneous because the Act specifically requires involvement 
of the accused in “tumultuous and violent conduct,” and there 
was no evidence, | accepted by the jury, that appellant engaged 
in "tumultuous and violent conduct”. The interpretation of 


the District Court permitting conviction for “engaging” in riot 


if the jury believes the appellant's conduct, while not “tumul- 


tuous and violent” itself, yet aids or encourages a riot, would 
permit conviction under Section 1122(b) for what is arguably 
prohibited as inciting or urging to riot under Section 1122(c) 
of the Act. Yet appellant was not even indicted for inciting 
or urging others! to riot, nor was his conduct sufficient to 


rise to incitement or urging. Since the District Court's 
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interpretation of Section 1122(b) in this-case would overlap 


with the prohibitions in the separate crime of inciting er urging 
to riot condemned in Section 1122(c), this Court should adopt 
the interpretation that accords the words of Section 112200) 
their plain and literal meaning, and should rule that a per=- 

son may not be convicted for engaging in a riot unless the jury 


believes that the accused has himself engaged in tumultuous 
and violent conduct. 


Also, inasmuch as the District Court's interpretation of 
the crime of engaging in a riot to include "aiding or en- 
couraging" a riot raises the gravest constitutional issues 


under the free speech, peaceful assembly and petitioning for 


redress of grievance provisions of the Constitution, the more 


restrictive and, in this case, literal interpretation of the 
Act should be preferred. 

2. Should the Court, contrary to the argument made in the 
first part of the brief, find the District Court's interpre- 


tation of the District of Columbia riot law correct, the Act 


| 
violates the Due Process Clause of the United States Constitution 
| 
because of its vagueness. In a long line of cases the Supreme 
Court has developed a doctrine of constitutional law known 


as the "void-for-vagueness" doctrine. ‘The doctrine has two 


separate but inter-related aspects: (1) a law offends the Due 
| 


-15- 


Process Clause of the Constitution if it is so vague and 
standardless that it leaves the public uncertain of the con- 
a@uct it prohibits or leaves judges and jurors free to decide, 
without any legally fixed standards, what is prohibited and 
what is not in each particular case. Giaccio v. State of 
Pennsylvania, 362 U.S. 399 (1966); and (2) a law offends the 
Due Process Clause of the Constitution if it is so vague and 
standardless that it allows conviction for engaging in activ- 
ities and conduct that are protected by the free speech, peace- 
ful assembly and petitioning for redress of grievance provis- 
ions of the Constitution. Cox v. State of Louisiana, 379 U.S. 


536. 


The District of Columbia riot statute on its face, and 


more especially as construed by the Court below, runs afoul 
of the constitutional doctrine against vagueness on both counts. 
All the operative words of the Act -- “engage”, “public 
disturbance", “tumultuous and violent conduct", "grave danger 
of damage or injury", have no fixed meaning and call for a 
highly subjective assessment of where and when the line of 
guilt commences. None of these words is defined or given 
objective specification. For example, the Act could have 
defined “tumultuous and violent conduct” in specific objec- 


tive terms of the kind of riotous conduct sought to be 
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suppressed, i. e., arson, robbery, burglary, assault, man- 
slaughter, murder and the like. By leaving the Act's language 
in generalities, the public, the police, and the prosecutors 


have no objective standards for determining guilt or innocence. 
As written, the District of Columbia riot act ia so vague 
that it overreaches into and will have a chilling effect on 
conduct, such as active political demonstrations, which are 
protected by the constitutional guarantees of free Seok: 
peaceful assembly and petitioning the government for redress 
noainee grievances. | 
The amplifying instruction of the District court on the 
riot statute does not save it from unconstitutional vagueness. 
The instruction simply extends and compounds the vagueness 
by seeking to define the vague statutory language in equally 
vague language. In addition, the grand jury indicted appellant 
on the basis of the statute as written, without the Ristrict 
Court's instruction, and Russell v. United States, 369 U. S. 
749 (1962), instructs that the guarantee of the intervention 
of the grand jury means at least that the grand jury knew what 
the precise question under inquiry was when it made the de- 


cision to indict. 
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Pederal Court cases attacking state anti-riot legislation 
in other jurisdictions have gone both ways on the matter, but 
the variety of State legislation on the subject makes compari- 
sons difficult. The District of Columbia statute, while not 
unique in comparison with other State anti-riot legislation, 
does not contain the qualifications and restrictions appear- 
ing on many other state enactments, such as a requirement 
of evidence that the accused was acting in concert with other 
rioters, or that the violent conduct engaged in be independent- 
ly unlawful as an arson, robbery, burglary, assault, manslaughter, 
murder or the like. 
The District of Columbia anti-riot statute contains all 
the vices of vagueness, ambiguity and possible infringement 
on constitutional rights that the Kerner Commission and the 
American Bar Association reported in their assessment of 
State anti-riot legislation generally. 
ARGUMENT 
Ir 

| The District Court Erroneously Pailed 

| fo Direct a Verdict of Acquittal on 

| the Riot Count in the Absence of Any 


| Evidence that Appellant Engaged in 
| Violent and Tumultuous Conduct 


fhe recently enacted riot statute of which appellant was 


convicted provides that: 
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"Whoever willfully engages in a riot in the 
District of Columbia shall be punished by 


imprisonment for not more than one year or 


a fine of not more than $1,000, or both.” 


The statutory definition of riot is: | 
"(A) public disturbance involving an assem- 
blage of five or more persons which by 
tumultuous and violent conduct or the threat 
thereof creates grave danger of damage or | 
injury to property or persons.” | 

Assuming, arguendo, the constitutionality of the riot 
statute, the issue in this portion of the argument is whether 
the act in word or legislative intent covers the conduct found 


here to have taken place. 

Here the jury by its finding of not guilty on the burglary 
two count and guilty on the petit larceny count accepted the 
defendant's version of the facts relating to his conduct and 
rejected that portion of the police officers’ testimony tending 
to show that the defendant had been inside the premises of 
Eddie's Liquor Store on the evening of April 5, 1968. That 
finding is, of course, binding on this Court. | 

Refining the issue, therefore, in the light of this factual 
finding, the issue is whether a person who, in the middle of 
"riot" being engaged in by other persons, takes and carries 
away bottles of liquor he has picked up from the street, can 
be found by a jury to have himself “engaged” in a "riot" absent 
any evidence that such person himself engaged in violent or 


tumultuous conduct. 


Based on the words of the statute and their evident intent, 
the answer to this question must be "no", and the Court errone- 
ously failed so to instruct the jury over the clearly stated 
objection of defense counsel. This is so because an essential 
element of the crime of riot is “tumultuous and violent conduct.” 
While those words may have an imprecise meaning, as shown later 
in this brief, there is no evidence in this case accepted by 
the jury implicating the appellant in conduct which could, by 
any stretch of the imagination, be called "tumultuous or violent." 
What the jury found in this case, based on the evidence, was 
that the appellant took and carried away liquor bottles he had 
picked up on the street. There was no evidence that this taking 
and carrying away was accompanied by any violence er tumult 
directed at persons (robbery) or premises (burglary). Appellant 
was not even charged with robbery and he was acquitted on the 
burglary two charge. There was absolutely no evidence that 
the taking and carrying away was accompanied by any other 
violent and tumultuous conduct which might not be in and of 
itself a criminal act. There was, for example, no evidence 
that appellant was shouting, jostling persons, was engaged 
in any communication with any rioters in the area or was 


4/ 
even running in the crowd. 


peOngjenn ee 

4/ The testimony of Officer Cephas that appellant was one of 
the few individuals in the area who "@idn't seem to be in 
such a big hurry to get out of there” (Tr. 57) makes 
appellant a languid “yioter” indeed. 
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It was for these reasons that the District Court initially 


indicated with the express concurrence of the Assistant United 


States Attorney (Tr. 133), that if the jury should acquit 
appellant of the burglary two charge it should then acquit him 


of the riot charge. As stated by the Court: : 
“(I)£ the jury disbelieves the police officers 
and accepts the defendant's testimony then I do 
not see how he can be convicted of riot. He is 
merely a person walking down the street who 
picks up an enticing parcel and walks his way." 
(Tr. 134) 


When the District Judse changed his mind on the charge 
the next day, it was not because of any new or different view 
of the evidence, or more precisely, the lack of evidence of 
violent or tumultuous conduct engaged in by appellant. It 
was rather a new and, we submit, erroneous legal theory with 
respect to the riot statute. The Court's new legal theory 
of the riot act was that anyone who performs any act in the 
midst of a riot which the jury believes "aids or encourages 
the tumultuous or violent conduct" (Tr. 13S) may be found 
guilty of “engaging” in a riot within the meaning of 22 D. C. 

| 


Code §1122(b), even though the act or conduct of the defend- 


ant does not itself involve violence or tumult. 


This is an impermissible reading of the statute for the 


following reasons: 
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1. The literal words of the statute with which appellant 
is charged forbid one to “engage” in "a public disturbance" 
involving five or more persons which “by tumultuous and vio- 
lent conduct" creates grave danger of personal or property 
damage. Section 1122(b) does not concern or interdict aid or 
encouraging a riot. It forbids engagement only. 

Section 2202(c), with which appellant was not charged, 
makes it a crime and provides penalties for whoever “incites 
or urges other persons to engage in a riot". Thus the District 
Court's theory with respect to "aiding and encouraging” may 
be es AS a charge of inciting or urging a riot, but 
has no application under the framework of the statute to a 
Charge of engaging in 2 riot. 

2. A construction of the riot statute permitting convict- 
ion of a person for engaging in a riot on the basis of non- 
violent and nontumultuous conduct engaged in by such person, 
which the Court and jury found aided or encouraged an already 
existing riot would pose the gravest constitutional problems. 

The second part of this brief will be addressed to the 


unconstitutionality of the riot statute on its face. As the 


5S/ Appellant, of course, does not concede that his conduct 
constituted an incitement or urge to other persons to 


engage in rioting. 
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arguments made there will disclose, the statute is unconsti- 
tutionally vague because it is so lacking in seats that 
it leaves the public uncertain as to the conduct it prohibits 
and leaves judges and jurors free to decide, without any 


legally fixed standards, what is prohibited and what is not 


in each particular case. Giaccio v. State of Pennsylvania, 


382 U. S. 399, 402. To the extent the argument there made 
| 
has force against the statute as written by Congress, it can 


only have greater force against the interpretation of the 


statute by the District Court here which includes within the 


interdiction of the Section 1122(b) all acts, whether violent 


and tumultuous themselves or not, which the jury believes may 


aid or encourage an already existing riot, It can be readily 
| 
seen that under this broad interpretation, such acts! ceuld 


run the gamut from the distribution of firearms to the wink 
of the eye. So construed, the statute clearly fails) under the 


“yoid for vagueness" argument which is made in the succeeding 
| 


portion of the argument. 


Thus, assuming the constitutionality of the riot statute 


itself, the construction of the statute least vulnerable to 


constitutional attack should be preferred. See Screws v. 


United States, 325 U. S. 1 (1945) ("This Court has consistently 


favored that interpretation of legislation which supports its 
| 
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constitutionality"}. In this case such a construction also 
accords with the words of the statute and the manifest legis- 
lative intent of Congress. 
Ir 

The Riot Statute for the District of Columbia 

Violates the Due Process Clause of the United 

States Constitution Because It Is Vague 


An@ Leaves the Public Uncertain as to the 


Conduct It Prohibits 


l. 
The “Void—for-Vagueness" Doctrine 
In a long line of cases the Supreme Court has held that 


a statute which either forbids or requires the doing of an act 


in terms so vague that men of common intelligence must neces- 


sarily guess at its meaning and differ as to its application 


violates the first essential of due process of law. 


As most recently restated by the Supreme Court in Giaccio 


v. State of Pennsylvania, 382 U. S. 39S (1966) : 


"It is established that a law fails to meet 
the requirements of the Due Process Clause 
if it is so vague and standardless that it 
leaves the public uncertain of the conduct 
it prohibits or leaves judges and jurors 
free to decide, without any legally fixed 
standards, what is prohibited and what is 
not in each particular case." 382 U. S. at 
402-403. 


The statute struck down in the Giaccio case provided that 


in cases of acquittals of crimes other than felonies the jury 
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could assess the costs of the prosecution against the defendant, 
and that the defendant would be committed until such costs 
were paid. A defendant acquitted, but charged with costs’ 
challenged the State statute on the ground it was nnconst int 
ionally vague and provided the jury no standards for the 
assessment of costs. The Supreme Court agreed that the statute 
was void for vagueness. The State had argued that various 
state court decisions interpreting the law in question and 
the trial court's charge to the jury based on such decisions 
had provided the standards missing in the enactment itself, 
The standards so evolved and used in the charge by the trial 


judge had been that under the act the defendant could be 


charged with costs if his conduct, while not unlawful, was 


nevertheless "reprehensible", “improper", or “outrageous to 


morality and justice". The Supreme Court found that even with 


this clarification the statute “still falls short of the kind 


of legal standard due process requires" 382 U. S. at 404. The 
| 


Court thus held that the Pennsylvania statute “is constitution 
ally invalid both as written and as explained by the Pennsylvania 
courts" 382 U. S. at 405. | 

The Supreme Court has applied its "void-for-vagueness" 


doctrine in other situations. Thus in Baggett v. Bullitt, 


377 U. S. 360 (1964), the Supreme Court invalidated a Washington 
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State statute requiring as a condition of employment for pro- 
fessors in State institutions of learning, the taking of a 
loyalty oath and a further statute requiring that no “sub- 
versive" person be employed by the State. The term “subver- 
sive" was further defined in the State law to include persons 
who commit, attempt to commit, aid in the commission or 
advocate, abet, advise or teach the overthrow of the federal 
er state government by revolution, force or violence. 
At the outset of its opinion the Court held: 

"Appellants contend in this Court that the 

oath requirements and the statutory provis- 

ions on which they are based are invalid on 

their! face because their language is unduly 

vague, uncertain and broad. We agree with 

this contention . . .“ 377 U.S. at 366. 
The Court in buttressing its conclusion with respect to vague- 
ness pointed out the myriad of seemingly innocent circumstances 
which could come within the elastic concept of “subversive” 
under the State law, including support for Communists at the 
election polls, legal representation of Communists, support 
for causes also supported by the Communist Party, participation 
in international conferences with persons from Communist 
governments, support of participation by the United States 


in a world government or a number of other acts. 


The Court in its Baggett case cited its similar decision 


in Cramp v. Board of Public Instruction, 36€ U. S. 278 (1961). 
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where the Court invalidated a Florida State law on the ground 
of vagueness which required public teachers to swear ‘they had 
never lent their aid, support, advice, counsel or influence 
to the Communist Party. The stated ground for holding the 
law unconstitutional was that the oath was lacking in “terms 
susceptible of objective measurement." : 

Similarly in Keyishen v. Board of Regents of University of 
State of New York, 385 U. S. 589 (1967), the Court invalidated 
a New York law barring from public employment persons will- 
fully advocating or teaching the doctrine of forcible over- 
throw of the government. Again, the ground for voiding the law 

| 


was its vagueness and overreach. 


In Joseph Burstyn, Inc. v. Wilson, 343 U. S. 495 (1952), 
the Court found unconstitutionally vague a New York statute 
permitting the withholding of a license to distribute films 


on the ground that the films were "sacrilegious." 


In Lanzetta v. State of New Jersey, 306 U. S. 451 (1939), 
| 
the Court found unconstitutionally vague a New Jersey statute 


providing: 
“Any person not engaged in any lawful occupa- 
tion, known to be a member of any gang consist- 
ing of two or more persons, who has been convict- 
ed at least three times of being a disorderly per- 
son, or who has been convicted of any crime, in 
this or in any other State, is declared to = a 
gangster." 
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In finding the law repugnant to the due process clause of the 
Constitution, the Court quoted the applicable rule from its 


earlier opinion in Connally v. General Construction Co., 269 U.S. 


385, 391: 


“That the terms of a penal statute creating 

a2 new offense must be sufficiently explicit 
to inform those who are subject to it what 
conduct on their part will render them liable 
to its penalties is a well-recognized require— 
ment consonant alike with ordinary notions of 
fair play and settled rules of law; and a 
statute which either forbids or requires the 
doing of an act in terms so vague that men 

of common intelligence must necessarily guess 
at its meaning and differ as to its application 
violates the first essential of due process of 
law." 


The cases of more direct relevance to the riot statute 
here under attack are those cases in which the Supreme Court 
has struck down State “breach of peace” laws such as the 
South Carolina law in Edwards v. South Carolina, 272 U.S. 


229 (1963). ‘There the crime was defined as “a violation of 


public order, a! disturbance of the public tranquility, by any 


act or conduct inciting to violence . . . It includes any 
violation of any law enacted to preserve peace and good order," 
The Court found the law too vague and indefinite to withstand 
scrutiny under the due process clause of the Fourteenth 


Amendment. See also Terminello v. Chicago, 337 U. S. 1 (1949). 
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Finally in Cox v. State of Louisiana, 379 U. S. 536 (1965), 


the Court struck down as unconstitutionally void a Louisiana 


breach of peace statute which provided: 


"whoever with intent to provoke a breach of 
the peace, or under circumstances such that 
a breach of the peace may be occasioned thereby 
- « « crowds or congregates with others . . . 
in or upon a public street or public highway 
or upon a public sidewalk, or any public place 
or building . . . and who fails or refuses | 
to disperse and move on . . . when ordered so 
to do by any law enforcement officer . .. | 
shall be guilty of disturbing the peace." | 

The Court found this statute “unconstitutionally vague 
in its overly broad scope" and that it, like the law iin the 
Edwards case, supra, “would allow persons to be punished merely 


for peacefully expressing unpopular views" 379 U. S. at 551. 


| 
No succeeding Court has perhaps improved on the state- 


ment of the vagueness doctrine made by the Court in Uni ited 


States v. Reese, 92 U. S. 214, 221 (1875): | 
i 


"(I)t would certainly be dangerous if the 
legislatpre could set a net large enough to 
catch all possible offenders and leave it 
to the courts to step inside and say who | 
could be rightfully detained and who should 
be set at large." 


Fitting the District of Columbia riot statute into this 


line of Supreme Court cases discloses the fatal vagueness 


of the Act. | 


The Lack of Standards 

As written, and more clearly as applied in this case, the 
District of Columbia riot statute lacks standards by which the 
general public can determine what conduct is prohibited and what 
is not. If it takes a United States District Judge a night's 
study (and a change of mind) to determine that the conduct of 
this appellant fell within the interdiction of the statute, 
how is the general public to know what conduct the statute 
forbids and how are the police and prosecutors to know hew to 
discharge their functions under the Act? 

All of the operative words of the statute - "engage", 
“public disturbance", “tumultuous and violent conduct", “grave 
danger” — have an elastic and quite subjective meaning. It 
takes no great imagination to realize that these words have 
quite different meanings to the various social and economic 
classes within a community. The statute fails to provide 
meaningful and objective standards which could act as a signal 
to all members of the community of the kind of group conduct 
which is prohibited and the kind of group conduct that is 


permissible, or perhaps even constitutionally protected. 


Such objective standards could include, for example, a spelling 


out of the kind of violent conduct, which, if engaged in on 


a group basis, would render the perpetrator guilty of riot. 


The usual specifications that come to mind are arson,| robbery, 
V/ i 


burglary, assault, manslaughter, or murder. 


Without the specification of some objective standards, the 
law is simply a dragnet device, authorizing mass arrests and 


detention for group activity deemed by the governing authorities | 
| 
to fall within the "large net" Congress has set by the wording 


of the anti-riot statute. See United States v. Reese, supra. 


3. 


The Overreach of the District 
of Columbia Riot Statute 


The range of conduct subject to criminal prosecution under 
this act is impressive. It could, for example, be used to 
| 
suppress participants in a highly vocal political demonstra- 


tion. The Webster's dictionary definition of “violent” is 


“marked by extreme force or sudden intense activity". (Webster's 
Seventh New Collegiate Dictionary, p. 993). The Webster's def- 


inition of "tumult" is “disorderly agitation or milling about 


6 As the District Court noted in its opinion filed in this 
case, the United States Attorney's office has filed no 
charges against individuals solely for engaging in a 
riot, but rather has coupled the riot charge with bur- 
glary charges or other criminal charges. In practice, 
therefore, the prosecuting authorities are treating the 
riot statute as if there were a requirement of indepen- 
dently unlawful conduct involving violence. The uncon- 
stitutional vagueness of the law, however, cannot be 
validated by the grace and good judgment of the current 
United States Attorney and his staff. 


of a crowd usually with uproar and confusion of voices” 
(Webster's Seventh New Collegiate Dictionary, p. 955). ‘These 
are apt descriptions of the ordinary political rally in the 
presidential campaign of 1968. Yet application of a riot stat- 
ute to such demonstrations or rallies, (however they may strike 
one as a matter of taste, manners or good judgment) would 
strike at the heart of the constitutional rights of free 
speech and assembly. 

The District Court's assertion that the act is "concerned 
with conduct rather than free expression" ignores the fact 
that in a political demonstration, such as, for example, the 
1963 March on Washington or the October 1967 anti-war sar! 
in Washington, conduct and speech are inextricably tied together. 


What may appear to be tumultuous and violent conduct to persons 


7/ The House hearings on the District of Columbia riot act 
shows that the act's supporters intended that it apply 
to the October 1967 anti-war rally at the Pentagon. Hear- 
ings before Subcommittee No. 4 of the Committee on the 
District of Columbia House of Representatives, 90th Cong., 
ist Sess. (October 4, 1967), p. 6: 


"Cong. Scott (D. Va.): If I might add, 

Mr. Chairman, I understand that an anti- 
Vietnam rally is scheduled for the District 
on October 21. I would urge the speedy 
enactment of the necessary anti-riot legis-— 
lation,” 
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who are by nature conservative in their manner and method of 
expression may appear to be wholly proper and necessary to 
others. Perhaps the archtype "riot" as defined in the District 
Statute would be the Boston Tea Party -- now enshrined in our 


history books as a turning point in this Country's struggle 


for freedom. | 
| 


Indeed, an imaginative citizen could well avail himself 
of the current riot statute to prosecute the police who 
are engaged in quelling a civil disturbance if police use vio- 
lent or tumultuous means of putting down the disorder, as is 
on occasion necessary. By so acting the police are “engaged” 
in a "public disturbance involving an assemblage of five or 
more persons which by tumultuous and violent conduct or the 
threat thereof creates grave danger of damage or injury to 
property or persons." This provides perhaps the most ironic 
example of the overreach of the statute. i 

In fact the statute's definition of a “riot” and the broad 
reach of the word "engage" literally could make the sunday 
participants in professional football games in the District of 
Columbia Stadium guilty of “riot". And the District guage's 
embellishment on the word “engage" that includes all persons 
aiding or encouraging those who actually engage in the violent 
and tumultuous conduct would equally convict the applauding 
(or its negative equivalent) fans attending such games. 


aro= 


The opinion of the District Court dismisses these possib- 


$ 


ilities as “hypothetical situations" not involved in this case2” 


That much is true. It was equally true of the hypothetical 
situations conjured by the Supreme Court in Baggett v. Bullitt, 
supra, Cramp v. Board of Public Enstruction, supra, Keyishen v. 


Board of Regents of University of State of New York, supra and 
Joseph Burstyn v. Wilson, supra. Since the argument in this 
section of the brief attacks the constitutionality of the riot 
act "on its face", the use of the hypothetical situation tech- 
nique used by the Supreme Court in the above-cited cases is 
perfectly proper to demonstrate the chilling effect of the 
statute on conduct which is not only permissible, but protect- 
ed by the constitutional guarantees of free speech and peace- 
ful assembly and petitioning for redress of grievances. See 
the Void-for-Vagueness Doctrine, 109 U. Pa. L. Rev. 67,. 75 
(1960) ("The doctrine of unconstitutional indefiniteness has 
been used by the Supreme Court almost invariably for the 
creation of an insulating buffer zone of added protection 
at the peripheries of several of the Bill of Rights freedoms”). 
4. 
The Failure of the Jury Instruction to 
Cure the Unconstitutional Vagueness of 
the Act 
With an implicit recognition of the constitutional pro- 


blems involved in the statute on its face the District Court 
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in its opinion points to the fact that “the judges 

Court presiding at trials charging defendants with engaging 
in riot have used the instruction attached to this ae as 
Appendix A when submitting the offense to the jury.” 


Apart from the fact that the riot count should a have 
been submitted to the jury in this case (because, as pointed 
out in the initial portion of this argument, there es no 
evidence in the record that defendant engaged in any violent and 
tumultuous conduct), the Court's instruction to the jury cannot 


save the statute. 


A similar argument was rejected by the Supreme court in 
Giaccio v. Pennsylvania, 382 U. S, 399, where the state of 
Pennsylvania sought to uphold its statute permitting juries 
to assess costs of prosecution against an acquitted defendant 
on the ground that the Court's instruction to the jury SSE 

standard for assessing such costs in terms of whether 
defendant, although acquitted, had engaged in conduct which 

"yeprehensible", “improper" or "outrageous to morality 

justice." In effect the Court ruled that the jury instruct- 
was simply an extension of the ambiguity and vagueness of 
statute itself. The same is true here. All the instruct- 
jon does is to seek to explain the vague words "engage", 
“public disturbance" “tumultuous and violent conduct, * and 
"grave danger of damage or injury to property or persons" in 


equally vague definitions or synonyms. 
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In some cases the instruction actually compounds the unconstit- 


utional vagueness of the statute. For example to instruct that 
. 


a “public disturbance" “involves frightening group behaviour" 


(Tr. 151) is an extension of the vagueness of the statutory 

term, and in addition, is an appeal to fear. There are many 

who feel that any public assembly featuring a speaker from the 
extremeties of the political spectrum and its more vociferous 
supporters and/or opponents involve “frightening group behaviour." 
fo define a public disturbance in such language does not save the 
statute's constitutionality. It simply compounds the constit- 
utional problems. 

There is an independent reason why the valiant but unavail- 
ing attempt of the District Court to cure the unconstitutionality 
of the statute through its instruction to the jury must fail. 

Our system of jurisprudence places the action of a grand jury 
between the citizen and his prosecution of an offense of this 
kind as a protection of the rights of an accused and as a brake 
on unwarranted prosecutions. This case was evidently submitted 
to the grand jury on the basis of the statute itself without 
the District Court's instruction, which the District Court 
apparently believes dispels any unconstitutional vagueness from 
the statute. ‘Thus the grand jury in making the decision to 
prosecute did not fully know what the question under inquiry 


was because it did not have the Court’s limiting instruction. 
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| 
As stated by the Supreme Court in Russell v. United States, 
| 
369 U. S. 749 (1962): | 
“A grand jury, in order to make that ultimate 
determination (whether to prosecute), must nec- 
essarily determine what the question under inquiry 
was. To allow the prosecutor, or the Court, to 
make a subsequent guess as to what was on the minds 
of the grand jury at the time they returned | the 
indictment would deprive the defendant of abasic 
protection which the guaranty of the intervention 
of the grand jury was designed to secure” 369 U.S. 
at 770. | 


5S. 
Federal Court Cases Involving Vagueness 
Attacks on State Riot Statutes 


ee 


Counsel has been able to find only three other federal 


court decisions challenging on constitutional grounds the 


riot statutes of different states. 


In International Longshoremen's Association v. Ackerman, 


| 
85 F. Supp. 65 (1948) rev'd. on other grounds, 187 F.2d 860 


(9th Cir. 1951) a three judge Court headed by Judge Biggs 


found the Hawaii unlawful assembly and riot statutes uncon- 


stitutionally vague. There the statutes under attack provided: 
| 

“Sec. 11570. Where three or more persons _ 

are, of their own authority, assembled to- | 

gether with disturbance, tumult and violence, 

and striking terror or tending to strike 

terror into others, such meeting is an un- 

lawful assembly, within the meaning of 
the provisions of this chapter." | 
"Sec. 11571. A riot is where three or more 
persons being in unlawful assembly join in 
doing or actually beginning to do an act, 
with tumult and violence, and striking ter- 
ror, or tending to strike terror into others." 
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Section 11573 made “concurrence” in an unlawful assembly or riot 
unlawful. 

In finding these statutory definitions and the statutes 
forbidding engaging in unlawful assemblies and riots were 
found unconstitutionally vague, the three judge federal court 
held: 


“Any large group of persons . . . ordinarily 

will meet or gather with some disturbance or 
tumult. Three persons in assembly, however, 

would have to exert their physical capabilities 

to a considerable degree to meet with appreciable 
Gisturbance or tumult. The word ‘violence’ 
employed in the section surely has its ordinary 
legal meaning: ‘the abuse of force: that force 
which is employed against common right, against 
the laws, and against public liberty,’ ‘Violence 
is synonomous with physical force . . .' Bouviers' 
Law Dictionary. This much of the section is plain. 
But Section 11570 goes on to provide that the 
Gisturbance, tumult and violence must be one ‘strik- 
ing terror or tending to strike terror into 
others'...° The test here laid down is purely 
subjective and is very vague. An old fashioned 
Charivari would come within the section’s ambit. 
The test of reasonableness is absent from the 
statute. 


Concerning Section 11571, which defines a ‘riot’ 
the same lack of clarity is apparent for the 
section states nothing more that ' .. . where 
three or more being in unlawful assembly join 

in doing or actually beginning to do an act, 

with tumult and violence, and striking terror 

or tending to strike terror into others’, is 
necessarily one which must be purely subjective and 
hence objectionable.” at 101. 


More recently a three Judge Federal Court headed by 


Circuit Judge Hastings rendered a decision in Landry v. Daley, 
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280, F. Supp. 938 (D. C. I11. 1968) upholding the constitution- 
ality of the Illinois “mob action" statute against (tains of 
unconstitutional vagueness. The Illinois statute is Similar 
to the District of Columbia enactment, but does coareen a 
significant limitation in that it requires a showing that the 
persons engaging in mob action be “acting together™. The 
District of Columbia statute permits conviction in the absence 
of a showing of concerted activity and the jury is specifically 
so instructed (Tr. 152-153). In the Daley case the court did 
void for vagueness the Illinois unlawful assembly statute 


| 
which defined an unlawful assembly as: 


"The assembly of two or more persons to 
do an unlawful act." 


Counsel has been unable to determine the appellate status, if 
any of the Daley case. | 
The most recent case, Heard v. Rizzo, 281 F. supp. 720 
(BE. D. Pa. 1968), aff'a per curiam, 88 S. Ct. 2307, upholds 
the constitutionality of the Pennsylvania riot statute. 
That statute provides that: | 
“whoever participates in any riot, rout, 
unlawful assembly, or affray is guilty of 
a misdemeanor." 
There is no statutory definition of "riot". 


| 
case law had given "riot" its common law meaning, as 


formulated by Blackstone: 
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“A riot is where three or more actually do 
an unlawful act of violence, either with 
er without a common course or quarrel; or 
if they beat a man .. . or do any other 
unlawful act with force and violence or 
even Go a lawful act, as removing a nuisance, 
in a violent and tumultuous manner" (Book IV, 
page 146). 

The three judge federal court (headed by Circuit Judge 
Van Dusen) held the “void-for-vagueness" attack on the 
Pennsylvania riot statute “groundless” and "devoid of merit" 
281 F. Supp. at 740-741. 

It is evident that the common law definition of riot, 
as formulated by the Blackstone quotation, requires for guilt 
that a person “actually do an unlawful act of violence” in 
the company of three or more persons. As interpreted by the 
District Court in this case, a person need not “actually do 
an unlawful act of violence." He can be convicted of 


engaging in a riot if the jury finds that he “aids or encour- 


ages" in some manner the riot that others are “actually” 


engaged in. 

The variations of language in the state statutes and their 
interpretation, as well as the differing penalties for the 
offense, serve to emphasize the conclusion that the highest 
court of each state and the District must look to its own 
statute, and that precedents from other jurisdictions, while 
of interest, should not be controlling or dispositive of the 


issue in this jurisdiction. 


State Anti-Riot Legislation 


A thorough analysis of other state legislation on the 


| 
subject of riots and unlawful assemblies has been provided by 
the Legislative Reference Service of the Library of Congress, 


| 
and is attached as a forty-page Appendix to the report of the 
hearings in the House of Representatives in the District of 
| 
Columbia anti-riot bill here in question. Hearings before 


Subcommittee No. 4 of the Committee on the District of Columbia, 
House of Representatives, 90th Cong. lst Sess., oer 4, 1967, 
pp. 31-70 (hereafter referred to as "House Pecings)- 

This analysis shows that 41 of the states have some form 
of specific riot statute. Seven additional states Have main— 

| 

tained the common law crime of riot, and all states have legis- 
lation punishing disorderly conduct, breach of the peace, arson, 
larceny, assault, battery, manslaughter, murder and the like. 

This analysis also discloses that while the District of 
Columbia law is not unique, its provisions are broader and more 
inclusive than most state legislation on this subject and the 
penalties provided rank with the most severe penalties pro— 
vided in other state anti-riot legislation. For example, the 


District of Columbia statute, unlike many other state 


-41- 

8/ 
anti-riot statutes, does not require a showing that the defend- 
ant was acting in concert with others in order to be convicted 
of riot ane the jury is specifically so instructed (Tr. 152-53). 
Again, unlike some other state eS eee riot statute 
for the District of Columbia does not require that the group 
*conduct engaged in be independently unlawful if engaged in by 
a person acting by himself (i.e. involve a burglary, arson 
or the like). 

7. 
Riot islation in Pers ive 
Appellant's constitutional argument against the District 


of Columbia riot statute should not be regarded as displaying 


an insensitivity to the real problems of civil disorders in our 


8/ See the anti-riot statutes of Alaska, Arizona, Arkansas, 
California, Idaho, Illinois, Iowa, Kansas, Montana, Nevada, 
New Hampshire, North Dakota, Oklahoma, Oregon, South Dakota, 
and Utah, as quoted and analyzed in the Appendix to the 
House hearings, pp. 31-40. 


See the anti-riot statutes of Arkansas, Florida, Kansas, 
Ohio, Nebraska and Texas. Typically these statutes pro- 
hibit groups of a certain number of persons from assembl- 
ing together to do unlawful acts with force and violence 
and performing unlawful acts in such groups. These 
statutes, it is submitted still suffer from vagueness 
and would be aided by a specification of the unlawful 
acts of force and violence. 
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cities. At best, however, riot statutes are a minor and dupli- 
10/ 
cative legal weapon at the disposal of the civil authorities 
in controlling riots. As eminent a tribunal as the Kerner 


Commission in its Report of the National Advisory Commission 


on Civil Disorders ranks anti-riot legislation low on the list 


of “legal needs for riot control.“ The Kerner Commission 


found that several other types of legislation outranked the 
need for anti-riot laws. ‘They included: (1) laws governing 


the manufacture and possession of incediary devices (2) laws 


prohibiting forceful interference with the work of firemen 


and emergency workers (3) restrictions in the sale of firearms 


and (4) laws controlling the storage of firearms to prevent their 


10/ At the House hearings on this legislation, the Assistant 


Attorney General, Criminal Division, SS of Justice, 
admitted that: 


"It should not be inferred that the lack of a 
specific riot statute leaves the District of 
Columbia powerless in dealing with riots. A 
variety of laws could be applied to a riot’ sit- 
uation. For example, persons who riot or in- 
cite riot can be charged by the Corporation 
Counsel with disorderly conduct under 22 D: Cc. 
Code 1107 and 1121, but the penalty is $250 or 
90 days or both. Similarly, throwing missiles 
is punishable by merely a $5 fine under 22/D. Cc. 
Code 1109. Further, persons who riot can also 
be charged with any substantive offense which 
the circumstances may support, including such 
felonies as arson, grand larceny or assault with 
a dangerous weapon" House hearings, p. 15. See 
also House hearings at p. 26. 
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theft. With respect to anti-riot legislation specifically 


the Kerner Commission concluded: 


“The Commission's police survey and other 
evidence disclosed that many of the (anti- 
riot) statutes need review and revision. 
Some that deal with incitement to riot are 
so broad that they may properly inhibit the 
constitutional right of free speech. Some 
that provide no definition of ‘incitement' 
ox comparable terms are dangerously vague. 
Those that define a riot in terms of groups 
containing as few as three persons may be 
applied in situations where nothing even 
approaching truly riotous activity is taking 
place. These statutes should be tightened" 
(Report of the National Advisory Commission 
on Civil Disorders, Bantam Books, Inc., p. 524) 


After these observations the Commission Report concludes 
that “Although no criminal legislation, federal or state, 


comes to grips with the underlying causes of disorder, the 


11/ A Report of the American Bar Association's Special 
Committee on Criminal Law Problems in Civil Disorders 
came to a remarkably similar conclusion on the prior- 
ity of legislative needs in curbing civil disorders. 
With respect to anti-riot legislation specifically 
the Report states that: 


“Inciting to riot, riot, unlawful assembly, 
and related legislation are generally old and 
need to be updated to include present day 
constitutional doctrine and practical pro- 
blems presented by contemporary outburst 

of civil disorder” 6 American Crim L. Q. 58, 
61 (1968) 


~44- | 
| 
Commission feels that a tightly-drawn federal control statute 
might play a limited, but important, role in dealing with 
| 
disorders." (Ibid). In drafting this legislation, the report 
makes the following recommendation: | 
"Federal legislation, if enacted, should be 
precisely drafted, with a clear definition | 
of all operative terms so as to preserve | 


scrupulously the constitutional rights of 
all Americans" (Ibid). 


The Kerner Commission Report's conclusions on anti-riot legis- 
lation have, thus, a two-fold significance in this case. First, 
they place in perspective the limited efficacy of such laws 
in dealing with either the causes of riots or their symptoms. 
Second, they show a sensitivity to the grave constitutional 
problems posed by such laws and plead for a clearer, more 
objective and definitive statutory treatment of the problem. 
The District of Columbia statute it is submitted, falls 

quite wide of the mark set by the Kerner Commission. | As can 
be readily seen from the Library of Congress analysis of 
state anti-riot legislation, the District of Columbia riot: 
statute is little more than a rehash of the existing state 


legislation on the subject, with all the problems of 


vagueness and overreach that concerned the Commission and 


have been the subject of this part of appellant's brief. 
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Conclusion 


For the above specified reasons it is respectfully submitted 
that (1) this Court remand the case to the United States District 
Court with directions to enter a judgment of acquittal on the 
riot count of the indictment, or (2) reverse the appellant's 


conviction on the riot count by finding the District of 


Columbia riot statute unconstitutional on its face or in its 


application-in this case. 


Respectfully submitted, 


John A. McGuinn 
1120 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Counsel for appellant appointed 
by this Court 
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II 
ISSUES PRESENTED * 


In the opinion of appellee the following issues are pre- 
sented: 


I. Was there sufficient evidence to support the jury’s 
verdict of guilty on the riot count? 

II. Is the D.C. Riot Statute, 22 D.C. Code § 1122(a) 
and (b) (1967) “Void-for-Vagueness’’? 


* This case has not previously been before this Court. 


Rnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,310 


UNITED STATES OF AMERICA, APPELLEE 


v. 


CHARLES MATTHEWS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A. Proceedings Below 


In Criminal No. 680-68 the appellant was charged in a 
three count indictment with burglary in the second de- 
gree,’ petit larceny,” and engaging in a riot,* for his part 
in what is commonly called the “April Riots”. The case 
came on for trial on July 22, 1968 before District Judge 


122 D.C. Code § 1801(b). 
222 D.C. Code § 2202. 
322 D.C. Code § 1122(b). 
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Gerhard A. Gesell and a jury. On July 23, 1968 the jury 
returned a verdict of not guilty on the burglary count and 
guilty on both the petit larceny and riot counts. 

On August 6, 1968 the appellant came before the court 
for sentencing. Prior to the imposition of sentence the fol- 
lowing colloquy occurred between the court and appellant’s 
trial counsel: 


MR. WEISS: Yes, Your Honor. Before I dis- 
cuss the sentence, I would like to add one further 
point. We would again wish to enter our objection to 
the riot count. We would ask for a dismissal on con- 
stitutional grounds and incorporate the arguments set 
forth in the case of United States v. John Jeffries, 
that is Criminal 632-68. 

THE COURT: Well, your oral motion will be ac- 
cepted, Mr. Weiss. I have heard argument and taken 
briefs in the Jeffries matter and will have an opinion 
on the constitutionality of the statute sometime this 
week, That opinion will pro tanto apply in this mat- 
ter and a copy will be served on you. (S. Tr. 1-2).* 


On August 13, 1968 District Judge Gesell filed his 
memorandum opinion in United States v. Jeffries, Crimi- 
nal No. 623-68, upholding the constitutionality of the D.C. 
Riot Statute. On August 14, 1968 the opinion was filed in 
this case. 

Following this colloquy District Judge Gesell imposed a 
6 month sentence on the charge of engaging in a riot to 
run consecutively to a 3 month sentence on the charge of 
petit larceny.’ This appeal followed. 


4“S, Tr.” refers to the transcript of the sentence proceedings of 
August 6, 1968. 

“Tr.” refers to the transcript of the trial held on July 22-23, 1968. 

“Supp. Tr.” refers to the supplemental transcript on appeal. 


* After imposing sentence Judge Gesell released appellant on his 
personal recognizance pending appeal and advised appellant that: 


If on appeal this conviction is sustained and if at that time 
you can present to the Court a record of continuous employ- 
ment of a reputable, responsible kind, the Court will reexamine 
the question of the sentence and the possibility of dealing with 
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B. The Government’s Case At Trial 


At approximately 8:00 p.m.° on April 5, 1968 police of- 
ficer William Harrison together with other officers was in 
the immediate vicinity of Eddie’s Liquor Store located at 
8th and I Streets, Southeast, in the District of Columbia. 
The front door of that store had been forced open, the 
front glass was smashed and several people were inside 
removing alcoholic beverages from the shelves. Officer 
Harrison saw the appellant inside the store standing in 
front of a large plate glass window.’ Officer Harrison ap- 
prehended the appellant at the entrance of the store as 
appellant exited. The appellant had a large brown paper 
bag containing what appeared to be bottles of liquor. After 
apprehending appellant Officer Harrison took him to the 
precinct. (Tr, 12-21, 36-37) 

Officer Harrison testified as to the riotous situation oc- 
curring at the time and in the vicinity of the arrest. He 
observed 30 or 40 people congregating on the sidewalks 
and in the streets. He testified that there was looting, the 
breaking of glass, burning, and the shouting of obscenities 
directed to the police. According to him it “sounded like 
a full scale mob.” (Tr. 24-32, 37-39.) 

Police Officers Charles C. Cephas, Jr., William E. Mo- 
ten, John A. Simms, and James Connolly also testified for 
the Government. These officers corroborated the testimony 


your problem on a work release or probation basis. So that you 
have got a chance pending this appeal to get out of your loose 
ways and get yourself a regular responsible job and start 
making yourself a citizen (S. Tr. 5). 


*There was a stipulation that “at 5:15 p.m. on April 5, 1968, 
Mayor Washington declared a curfew to be in existence in the 
District of Columbia effective at 5:30 p.m. and ending at 6:30 a.m. 
daily until further notice.” (Tr. 97) 


7 Officer Harrison saw appellant’s face. The lighting was sufficient 
since there were lights on in the store (Tr. 36). 


"The appellant was continually in Officer Harrison’s presence 
during the arrest and transport to the precinct. This was for about 
5 to 7 minutes. Officer Harrison made only 2 other arrests that 
night. (Tr. 87, 49.) 
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of Officer Harrison that at the time and in the vicinity of 
the arrest there existed a chaotic and riotous situation 
characterized by a large congregation of people,’ looting, 
burning, the breaking of glass, the throwing of bottles at 
the police, and an assortment of sounds. In the words of 
Officer Moten “it was just general chaos in the area” and 
there “was a lot of hollering, sirens running, fire engines 
running, just about everything you could hear.” Officer 
Connolly observed that “Everybody was running up and 
down the street carrying articles” and that “There was 
immediate chaos. Everybody was going wild. They 
looked like they had one big blast.” (Tr. 56-60, 65-82, 87- 
93.) 7° 

In addition to the testimony of the police officers the fol- 
lowing stipulation between counsel was introduced into 
evidence: 


It is hereby agreed and stipulated between counsel 
for the Government and counsel for the Defendant 
Charles Matthews that if Eddie Torchin and Irving 


Foxman were called as witnesses for the Government, 
they would testify that on April 5, 1968, they were co- 
owners of Eddie’s Liquor Store, a partnership, lo- 
eated at 900 Eighth Street, Southeast, and that they 
closed the store at 3:00 p.m. on Friday, April 5, 1968, 
and that at the time of the events here at approxi- 
mately 8:00 p.m., April 5, 1968, the store was closed 
and they had authorized no one to be in the store. 
(Tr. 10). 


At the close of the Government’s case the defense moved 
for a judgment of acquittal on the ground that the identi- 
fication of appellant was weak. This motion was denied. 
(Tr. 100.) 


°It was estimated that there was as many as 200 people in the 
area (Tr. 60, 91). 


1° Officer Simms corroborated Officer Harrison’s identification of 
appellant (Tr. 75-76, 83-84). While the other officers were unable 
to identify appellant Officers Cephas and Moten were able to cor- 
roborate some of the circumstances surrounding the arrest (Tr. 
57-58, 66). 
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C. The Defendant’s Case At Trial 


The appellant was the sole witness for the defense. He 
testified that he was in the vicinity of Eddie’s Liquor Store 
at the time in question because he was looking for his 
wife ** whom he was supposed to meet (Tr. 102, 118). The 
appellant denied entering the liquor store and taking any 
liquor from it. According to him he found the liquor in a 
bag which was in a yard on the side of the store. (Tr. 102- 
104, 107, 110-111, 123) 

Appellant testified “I picked the bag up. All the 
looting was happening around. I just picked the bag and 
kept walking. I didn’t want to be caught by the store” 
(Tr. 113). He was arrested minutes thereafter as he 
walked up I Street on the way to a friend’s house (Tr. 
104, 107, 115). 


D. Concluding Matters At Trial 


Before the jury was instructed the court and counsel dis- 
cussed the charge at length (Tr. 129-135, 138-141). Initial- 
ly Judge Gesell indicated that he would be willing to in- 
struct the jury that if they found that appellant “did not 
engage in the looting of the store but merely picked up an 
indiscriminate package that was in the yard and walked 
on, that they [could not] find him guilty of rioting” (Tr. 
183). Upon further analysis Judge Gesell decided that he 
would not so instruct them.“ He explained: 


Now, gentlemen, with respect to the matter that 
was up yesterday, I have been giving it a great deal 
of consideration overnight. I indicated to counsel that 
if the jury accepted the Defendant’s testimony that he 
just picked up this parcel on the neighboring ground 
and walked on with it, that he could not be convicted 
of engaging in a riot. I have reconsidered that, 
thought about it a great deal, and I think my initial 
comment was wrong. The testimony of the Defendant 


11 Appellant’s wife did not testify. 


12 This appears to be the only objection below to the instructions 
(Tr. 158). 
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disclosed that he picked it up under circumstances 
where it can clearly be inferred that he knew it was 
looted goods, because he said that he saw the store 
being looted, at least the people running in and out 
of it, and the general conditions were looting condi- 
tions. It was not an isolated parcel. It was one of a 
heap of parcels and bottles and other matters on the 
ground. Accordingly, if the jury were to determine 
that he knew this was looted goods, his picking it up 
and carrying it appears to the Court to be sufficient to 
hold him as having taken an affirmative act in fur- 
therance of the acts of an assemblage engaged in tu- 
multuous and violent conduct. (Tr. 138-139). 


In accordance with his view of the law the jury was in- 
structed that: 


And third, what is meant in law by the requirement 
that the Defendant and the other members of the as- 
semblage must have engaged in such a disturbance 
wilfully? This means that the Defendant and at 
least four members of the assemblage participated in 
the public disturbance on purpose, that is, that each 
knowingly and intentionally engaged in tumultuous 
and violent conduct consciously, voluntarily and not 
inadvertently or accidentally. 

It is sufficient to establish wilfulness on the part of 
the Defendant or any other member of an assemblage 
if you find from all the evidence that by acts, gestures 
or words he knowingly and intentionally aided or en- 
couraged the tumultuous or violent conduct involving 
grave danger to property or persons. Wilfulness may 
be inferred. A person is presumed to have know- 
ingly done and intended the natural consequences of 
his acts. The mere accidental presence of the Defend- 
ant among persons engaged in such a public disturb- 
ance, however, without more, does not establish wilful 
conduct or involvement. (Tr. 153-154)¥ 


33 For the convenience of the Court the riot instruction is set out 
in its entirety in Appendix A. 
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STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1122 (1967) 
provides: 


(a) A riot in the District of Columbia is a public 
disturbance involving an assemblage of five or more 
persons which by tumultuous and violent conduct or 
the threat thereof creates grave danger of damage or 
injury to property or persons. 

(b) Whoever willfully engages in a riot in the 
District of Columbia shall be punished by imprison- 
ment for not more than one year or a fine of not more 
than $1,000, or both. 

(c) Whoever willfully incites or urges other per- 
sons to engage in a riot shall be punished by imprison- 
ment for not more than one year or a fine of not more 
than $1,000, or both. 

(d) If in the course and as a result of a riot a 
person suffers serious bodily harm or there is prop- 
erty damage in excess of $5,000, every person who 


willfully incited or urged others to engage in the riot 
shall be punished by imprisonment for not more than 
ten years or a fine of not more than $10,000, or both. 


Title 22, District of Columbia Code, Section 1801(b) 
(1967) provides: 


Except as provided in subsection (a) of this sec- 
tion, whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or other 
building or any apartment or room, whether at the 
time occupied or not, or any steamboat, canalboat, ves- 
sel, or other watercraft, or railroad car or any yard 
where any lumber, coal, or other goods or chattels are 
deposited and kept for the purpose of trade, with in- 
tent to break and carry away any part thereof or any 
fixture or other thing attached to or connected with 
the same, or to commit any criminal offense, shall be 
guilty of burglary in the second degree. Burglary in 
the second degree shall be punished by imprisonment 
for not less than two years nor more than fifteen 
years, 
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Title 22, District of Columbia Code, Section 2202 (1966) 
provides: 

Whoever shall feloniously take and carry away any 
property of value of less than $100, including things 
savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, or 
both. And in all convictions for larceny, either grand 
or petit, the trial justice may, in his sound discretion, 
order restitution to be made of the value of the money 
or property shown to have been stolen by the defend- 
ant and made way with or otherwise disposed of and 
not recovered. 


ARGUMENT 


L There was sufficient evidence to support the jury’s 
verdict of guilty on the riot count. 


(Tr, 12-21, 24-82, 36-39, 56, 60, 65, 82, 87-93, 109, 
113, 119-125, 188-141, 153-154; Supp. Tr. 18-19) 


Appellant’s contention that District Judge Gesell erred 
in not granting a judgment of acquittal is without merit. 
On a motion for a judgment of acquittal the judge must 
assume the truth of the Government’s evidence and give 
the Government the benefit of all legitimate inferences to 
be drawn therefrom.* The Government presented evi- 
dence showing that in the course of a riot marked by a 
large congregation of people, widespread looting, burning 
and other chaos, the appellant was observed inside Eddie’s 
Liquor Store and was apprehended at the door with loot 
in hand. (Tr. 12-21, 24-32, 36-39, 56, 60, 65, 82, 87-93). 
Accordingly, there was sufficient evidence upon which a 
reasonable juror could convict. 

Appellant claims that since the jury acquitted him of 
the burglary charge it is clear that they accepted his ver- 
sion of the facts and he was therefore entitled to a judg- 


4 Curley Vv. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, 
cert. denied, 331 U.S. 837 (1947); Crawford v. United States, 126 
U.S. App. D.C. 156, 375 F.2d 332 (1967). 
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ment of acquittal.* With this as a premise appellant con- 
tends that the conviction on the riot count is invalid be 
cause it was inconsistent with the acquittal of burglary 
and that in light of this acquittal “there is no evidence in 
this case accepted by the jury implicating the appellant in 
conduct which could by any stretch of the imagination be 
called tumultuous or violent.”?® Appellee submits that 
this position is unsound for several reasons. 

The premise upon which appellant relies is faulty. The 
acquittal on the burglary charge does not mean that the 
jury rejected the Government’s evidence. They could have 
found that appellant was in the store and stole the liquor 
from it but that he did not form the intent to steal until 
after his entry. If they so found, the convictions of petit 
larceny and riot would not be inconsistent with the acquit- 
tal of burglary. Also, it would appear that the jury re- 
jected appellant’s version of the facts (that he innocently 
picked up abandoned property lying on the ground) since 
they convicted him of petit larceny. 

Appellee submits that one who commits petit larceny 
during the existence of a riot is committing an act pro- 
scribed by the statute. ihe statute proscribes “violent 
conduct” and larceny is a “crime of violence”. 

Moreover, assuming arguendo that the jury returned in- 
consistent verdicts it is of no significance since juries are 
entitled to do so."* The jury may have believed that appel- 
lant was guilty of burglary in the second degree but never- 
theless acquitted him. It is not unreasonable to assume 


23 An obvious logical defect of appellant’s argument is that the 
motion for a judgment of acquittal was made and denied before the 
jury returned its verdict. No such motion was made after verdict. 


16 Brief for Appellant at 19. 


17 See 22 D.C. Code § 3201 which defines a “crime of violence” as 
including larceny. See also State v. Moe, (Sup. Ct. Wash.) 24 P.2d 
638 (1988) in which it was held that a person committing larceny 
in a grocery store was guilty of riot even though the property 
was taken without outward manifestation of force and violence. 


18 Gillars Vv. United States, 87 U.S. App. D.C. 16, 182 F.2d 962 
(1950). 
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that jurors would be more likely to dispense mercy in cases 
arising out of the “April Riots” than in the non-riot type 
of case. This is especially true where as here they were 
encouraged to do so.” 

Assuming arguendo, that appellant did not himself com- 
mit an act of a violent or tumultuous nature, he can never- 
theless be found guilty of engaging in a riot if he showed 
a willingness to assist, support or encourage other rioters 
engaged in such conduct.** Surely, one who during the 
course of a riot willingly takes and carries away property 
he knows or should know has been looted is lending en- 
couragement and support to the other rioters and is engag- 
ing in a riot. Accordingly appellee submits that Judge 
Gesell correctly analyzed the law (Tr. 138-141) and prop- 
erly charged the jury (Tr. 153-154). 


Il. The D.C. Riot Statute, 22 D.C. Code § 1122(a) and (b) 
(1967), is not “Void-for-Vagueness”. 


The appellant contends that the D.C. Riot statute is un- 
constitutional under the “Void-for-Vagueness Doctrine”. 


29 We note that in some quarters there is a tendency to refer to 
the April Riots as “civil disturbances” rather than “criminal riots”. 


2° In his closing argument trial counsel for appellant stated: 


I would like to point out to you in spite of the fact that the 
only thing even alleged to be taken from a liquor store, and I 
say, alleged, consisted of a few bottles of whiskey, I am sure 
to the average layman this would seem like a trivial offense. 
However—and I am not saying this because I am looking for 
sympathy from the jury—I wish to point out to you that the 
combined offenses here carry a maximum penalty of seventeen 
years. (Supp. Tr. 18-19) 


22 See State v. Moe, (Sup. Ct. Wash.) 24 P.2d 638 (1933), and 
authorities cited therein; State v. Abbadini, 38 Del. 322, 192 A. 
550 (1937); People v. Bundte, 87 Cal. App. 2d 735, 197 P.2d 823 
(1948), cert. denied, 337 U.S. 915 (1949); United States v. Peaco, 
4 Cranch 601 (1835); United States v. Fenwick, 4 Cranch 675 
(1836). 


22 Any suggestion that appellant was an unknowing victim of 
circumstance who merely found an abandoned bag of liquor strains 
credulity. He knew that there was a riot taking place and he obvi- 
ously knew that the liquor was loot. (Tr. 109, 113, 119-125, 138-141.) 
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Before considering the specific claims in support of his 
contention, appellee believes that it is desirable (A) to 
place the principles and issues involved in such a conten- 
tion in an analytical framework and (B) to set out certain 
well established guiding principles which this Court should 
keep firmly in mind as it approaches the delicate task of 
evaluating appellant’s constitutional attack.* 


A. Applicable Constitutional Principles and Issues 


The general rule that emerges from an analysis of the 
numerous cases dealing with the “Void-for-Vagueness Doc- 
trine” is that only if the statutory language is so vague 
and indefinite that men of common intelligence will not be 
able to understand it and regulate their conduct accord- 
ingly, or if in its normal and natural meaning it is over- 
broad and proscribes conduct constitutionally protected, 
may it be held unconstitutional. 

The “Void-for-Vagueness Doctrine” involves two dis- 
tinct concepts—(1) vagueness or indefiniteness and (2) 


overbreadth or overreach. While these distinct concepts 
frequently overlap in a given case their application is based 
on different constitutional principles. The concept of 
“vagueness or indefiniteness” rests on the constitutional 


23 For an exhaustive treatment of the “Void-for-Vagueness” doc- 
trine see generally, Note, The Void-for-Vagueness Doctrine in the 
Supreme Court, 109 U. Pa. L. Rev. 67 (1960) ; Collings, Unconstitu- 
tional Uncertainty-An Appraisal, 40 Cornell L. Q. 195 (1955). 


24 Landry Vv. Daley, 280 F. Supp. 938, 967 (N-.D. Ill. 1968), and 
cases cited therein. 

It does not follow from this general rule that a readily discernible 
dividing line can always be drawn with statutes falling neatly into 
one of the two categories of “valid” or “invalid”. Part of the diffi- 
culty is that there is no sharp line between statutory language 
which is definite and that which is indefinite. As Mr. Justice 
Frankfurter observed in Winters v. New York, $88 U.S. 507, 524 
(1948) (dissenting opinion) : 


“{I]ndefiniteness” is not a quantitative concept. It is not even 
a technical concept of definite components. It is itself an 
indefinite concept. There is no such thing as indefiniteness in 
the abstract by which the sufficiency of the requirement ex- 
pressed by the term may be ascertained.” 
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principle that procedural due process requires fair notice 
and proper standards for adjudication. When dealing 
with this concept the primary issues involved are whether 
the provisions of a penal statute are sufficiently definite to 
give reasonable notice of the prohibited conduct to those 
who wish to avoid its penalties and to apprise judge and 
jury of standards for the determination of guilt. 

The concept of overbreadth, on the other hand, rests on 
principles of substantive due process which forbid the pro- 
hibition of certain individual freedoms. The primary issue 
is not fair notice or adequate standards, although these 
issues may be involved, but is whether the language of the 
statute, given its natural or normal meaning, is so broad 
and sweeping that its sanctions may apply to conduct pro- 
tected by the Constitution (usually conduct protected by 
the First Amendment). Frequently, the resolution of this 
issue depends upon whether the statute permits police and 
other law enforcement officials unbridled discretion in its 
enforcement. If the scope of the power permitted these of- 
ficials is so broad that the exercise of constitutionally pro- 
tected conduct depends on their own subjective views and 
unguided determinations as to the propriety of the con- 
duct, the statute is unconstitutional. 

While this Court has a great deal of leeway in the line 
drawing process because of the indefinite nature of the 
“Void-for-Vagueness Doctrine” it must be realized that 
there are several reasonably clear and definite guiding 
principles which this Court should follow in approaching 
its task: 


1. A strong presumption of validity attaches to an Act 
of Congress. 

2. The Court has a duty to seek an interpretation which 
supports the constitutionality of the legislation. 

3. Statutes are not invalidated as vague simply because 
difficulty is found in determining whether certain 
marginal offenses fall within their language. 

. The fact that a statute may be misapplied, misused 
or abused does not render the statute invalid. 
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5. The delicate power of pronouncing an Act of Con- 
gress unconstitutional is not to be exercised with 
reference to hypothetical cases. 

6. In determining the sufficiency of the notice, a statute 


must of necessity be examined in the light of the con- 
duct with which a defendant is charged.* 


When considered in the light of these principles, appel- 
lant’s constitutional attack must fail. 


B. Appellant’s Constitutional Claims 


Initially, appellee submits that the memorandum opinion 
of District Judge Gesell filed in this case upholding the 
constitutionality of the D.C. Riot Statute thoroughly dis- 
poses of the constitutional claims raised on this appeal. 

Appellant claims that the D.C. Riot Statute is constitu- 
tionally deficient because it fails to give proper notice to a 
defendant as to what conduct is proscribed and lacks ob- 
jective standards for proper adjudication by law enforce- 
ment officials. In support of this contention appellant as- 
serts that all of the operative words of the statute have an 
elastic and subjective meaning. 

Appellee submits that this claim is without merit. As 
was pointedly observed by District Judge Gesell in his 
memorandum opinion at page 2: 


Defendant contends that the riot statute is unduly 
vague and so lacking in criteria as to leave the public 
and the courts uncertain as to the nature of the con- 
duct prohibited. In support of this contention, de- 
fense counsel have attempted to pick the statute apart, 
word for word, pointing to the possible uncertainties 
found in such words as “engage,” “tumultuous,” “vio- 
lent,” “threat,” and “grave danger.” On the surface 
this is effective polemic but the concept of vagueness 
requires regard for the over-all thrust of the statute. 
Not only is the statute cast in terms of “riot” so that 


23 E.g., United States v. National Dairy Corp., $72 U.S. 29, 32-33 
(1968), and cases cited therein; United States Vv. Harris, 347 US. 
612, 618 (1954). Landry v. Daley, 280 F. Supp. 938, 967 (ND. I. 
1968), and cases cited therein. ~ 
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the words must be read in that context, but the text 
must be viewed as a whole and not by taking each 
words as though wholly unrelated to any other. 


Appellee submits that when read in context and given 
their commonly accepted meanings, the statutory terms lay 
down “a plain enough rule of conduct for anyone who seeks 
to obey the law.”** The word “engages” has a common, 
well understood import. It means to involve one’s self, to 
become involved, or to take part. The word “engages” when 
read in conjunction with the definition of “riot” in the 
statute is quite precise and poses no problems of breadth 
or clarity" Moreover, the term engage is found in other 

istrict of Columbia as well as other federal criminal 
statutes.** 

The other words challenged in the statute have an ac- 
cepted common law meaning.” Where statutes employ 


* Cf. United States v. Alford, 274 U.S. 264, 267 (1927). 
=* See Landry V. Daley, 280 F. Supp. 938, 956 (N.D. Ill. 1968). 


3 B.g., 22 D.C. Code $1107 (Unlawful Assembly), 22 D.C. Code 
$2705 (Pandering); 18 U.S.C. §372 (Conspiracy To Impede or 
Injure Officer), 18 U.S.C. § 1084 (Transmission of Wagering In- 
formation). 


> E.g., United States v. Peaco, 4 Cranch 601 (1835) ; United 
States v. Fenwick, 4 Cranch 675 (1836); Heard v. Rizzo, 281 F. 
Supp. 720 (E.D. Pa.), aff'd, 392 U.S. 646 (1968) ; Carmichael v. 
Allen, 267 F. Supp. 985, 996 (N.D. Ga. 1967); State v. Abbadini, 
38 Del. 322, 326, 192 A. 550, 551-552 (1937). See also, Common- 
wealth v. Abney, 195 Pa. Super. 317, 171 A.2d 595 (1961), C.J.S. 
Riot §1. 

At this juncture it should be noted that the D.C. Riot Statute 
differs in some respects to common law riot. At common law a con- 
cert of action and a common intent and purpose among the rioters 
to commit the act complained of was required. This requirement 
is absent from the D.C. Riot Statute. The legislative history clearly 
demonstrates that this omission was purposeful in recognition of the 
nature of the riots which have occurred in recent times. See Ap- 
pendix B. These riots generally erupted spontaneously as a result of 

\ 2 normally commonplace igniting incident and the only purpose 
\sought to be accomplished by the rioters was widespread burning, 
looting, and killing by large numbers of otherwise unconnected 
people. National Crime Commission Report, Ch. 9, Riots and Crime 
(1967) ; Report of the National Advisory Commission on Civil Dis- 
orders at 2-1-2-10 (1968). 
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words with a well-settled common law meaning they will 
be upheld as sufficiently definite even though there is an 
element of degree in the definition as to which estimates 
might differ.*° 

It cannot be contended that Congress acted outside its 
police powers in passing the statute for the District. 
Moreover, comparable statutes exist in other jurisdic- 
tions.” 


%° Connally v. General Const. Co., 269 U.S. 385, 391 (1926) ; Nash 
v. United States, 229 U.S. 373, 376 (1913). 


* Coz v. Louisiana, 379 U.S. 559, 574 (1965). 


2 The California riot law, Cal. Penal Code Ann, Title II, §§ 404, 
404.6 (1966) provides: 


§ 404 Riot defined. Any use of force or violence disturb- 
ing the public peace, or any threat to use such force 
or violence if accompanied by immediate power of 
execution by two or more persons acting together 
without authority of law is a riot. 


Incitement to riot: Punishment. Every person who 
with intent to cause riot does an act or engages in 


conduct which urges a riot, or urges others to com- 
mit acts of force or violence, or the burning or 
destroying of property and at a time and place and 
under circumstances which produce clear and pre- 
sent danger of acts of force or violence or the burn- 
ing or destroying of property is guilty of a mis- 
demeanor. 
This section shall not apply to... . [certain labor 
organization activities, etc.]. 
In People v. Davis, 67 Cal. Rptr. 547, 489 P.2d 651 (1968) the 
Supreme Court of California (en banc) upheld the constitutionality 
of § 404.6. In so doing it rejected the claim that the statute was 
void-for-vagueness. 
The New York riot law, N.Y. Penal Code § 240.05 and § 240.06 
(1967) provides: 


§ 240.05 Second Degree Riot. A person is guilty of riot in 
the second degree when simultaneouly with four or 
more persons he engages in tumultuous and violent 
conduct and thereby intentionally or recklessly 
causes or creates a grave risk of causing public 
alarm. 


First Degree Riot. A person is guilty of riot in the 
first degree when (a) simultaneously with ten or 
more other persons he engages in tumultuous and 
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violent conduct and thereby intentionally or reck- 
lessly causes or creates a grave risk of causing 
public alarm and (b) in the course of such conduct, 
@ person other than one of the participants suffers 
physical injury or substantial property damage 
occurs. 

The Pennsylvania riot law, 18 P.S. Pa. § 4401 (1939) provides: 


Whoever participates in any riot, rout, unlawful assembly 
or affray, is guilty of a misdemeanor . . . 


In Heard v. Rizzo, 281 F. Supp. 720, 739-741 (E.D. Pa.), aff’d, 
392 U.S. 646 (1968), a three-judge court upheld the constitutionality 
of the Pennsylvania statute. In so doing it rejected the claim that 
it was void-for-vagueness. 

The Georgia riot law, Georgia Criminal Code, Section 26-5302 
provides: 

Riot:— Any two or more persons who shall do an unlawful 
act of violence, or any other act in a violent and 
tumultuous manner, shall be guilty of a riot... 


In Carmichael v, Allen, 267 F. Supp. 985, 996 (N.D. Ga. 1967) 
a three-judge court abstained from determining the constitutionality 
of this statute because “There is little doubt that under the long 
history of riot as a common law crime, the conduct charged would 


come within a possible permissible constitutional construction of 
the statute by the state court.” 

International Longshoreman’s Association v. Ackerman, 82 F. 
Supp. 65 (D.C. Hawaii 1948), rev'd on other grounds, 187 F.2d 860 
(9th Cir. 1951) cited by appellant is not applicable. In that case 
a three-judge court struck down Hawaii’s unlawful assembly and 
riot statute as being too vague. The statutory provisions provided: 


Sec. 11570. Where three or more persons are, of their own 
authority, assembled together with disturbance, tumult and 
violence, and striking terror or tending to strike terror with 
others, such meeting is an unlawful assembly, within the 
meaning of the provisions of this chapter. 


Sec. 11571. A riot is where three or more persons being in 
unlawful assembly join in doing or actually beginning to do 
an act, with tumult and violence, and striking terror, or tending 
to strike terror into others. 


In so doing the court found that the phrase “striking terror or 
tending to strike into others” was too vague and subjective. The 
D.C. Riot Statute does not include such language but uses the 
phrase “creates grave danger of damage or injury to property or 
persons.” Appellee submits that this language lays down a far 
more definite and objective standard by which the conduct in ques- 
tion is to be evaluated. As different from the Hawaii statute it does 
not lay down a standard which rests upon the subjective mental 
and emotional state of those exposed to the riotous conduct. 
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Appellant contends that the D.C. Riot Statute over- 
reaches into areas of protected conduct. In support of 
this contention he conjures up various hypotheticals which 
are in no way similar to the instant case. Appellee sub- 
mits that the sensitive power of pronouncing an Act of 
Congress unconstitutional should not be exercised with 
reference to these hypothetical situations but should be 
examined in the light of the conduct with which the appel- 
lant is charged.* The conduct in this case which has given 
rise to appellant’s prosecution and conviction is criminal 
in itself and does not involve constitutionally protected 
conduct. The fact that the statute might in a given case 
be applied to conduct which is mixed with protected free- 
doms (speech, assembly, etc.) does not render it invalid 
since such conduct can be constitutionally regulated 
and prohibited. Since the conduct charged would come 
within a possible constitutional construction of the statute 
this Court should reject appellant’s claim.” 

Moreover, it is clear that the statute is directed at “tu- 
multuous and violent conduct or the threat thereof” which 
“creates grave danger to property or persons.” This lan- 
guage would unquestionably exclude those protected as- 


33 United States v. National Dairy Corp., 372 US. 29, 32-38 
(1968), and cases cited therein; Landry v. Daley, 280 F. Supp. 938, 
967 (N.D. Ill. 1968), and cases cited therein. 

Appellee suggests that under the circumstances of this case the 
technique of appellant is to induce this Court to “consider every 
conceivable situation which might possibly arise in the application” 
of this statute and he calls upon this Court “to anticipate a question 
of constitutional law in advance of the necessity of deciding it.” 
See Ricks and Williams v. United States, D.C. Cir. No. 20,9194, 
decided December 23, 1968 (slip op. Pp. 6), and cases cited therein. 
It appears from an analysis of the cases that courts will sometimes 
allow a claimant to attack a statute on its face and othertimes will 
not. In light of the hard-core criminal conduct charged here 
(burglary and larceny), we submit that this appellant should not be 
allowed to attack the statute without regard to his conduct. 


% Coz Vv. Louisiana, 379 U.S. 559, 568-64 (1965), and cases cited 
therein. 


38 See Carmichael v. Allen, 267 F. Supp. 985, 996 (N.D. Ga. 1965). 
See also Dombrowski v. Pfister, $80 U.S. 479, 491-492 (1965). 
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semblages where ideas which invite dispute are espoused 
but danger is not created. 

Also it must be noted that the D.C. Riot Statute does 
not involve absolute liability. A defendant cannot be found 
guilty of the conduct proscribed by the statute unless he 
“willfully” engages in the riot. This requirement sub- 
stantially narrows the scope of the offense, clarifies it, and 
supplies an objective standard for the adjudication of guilt 
and removes the possibility of mousetrapping an unwary 
defendant.* 

The “Void-for-Vagueness Doctrine” has served an im- 
portant function in guaranteeing the uninhibited enjoy- 
ment of our First Amendment freedoms. The concern for 
these freedoms should motivate this Court to reject the 
application of that doctrine in this case. The D.C. Riot 
Statute seeks to assure that there will be order and not 
anarchy and as was observed by Mr. Chief Justice 
Hughes: 


Civil liberties, as guaranteed by the Constitution, im- 
ply the existence of an organized society maintaining 
order without which liberty itself would be lost in the 
excesses of unrestrained abuses.*” 


%* Appellee submits that the presence of scienter in this statute 
is of great significance. See Landry v. Daley, 280 F. Supp. 938, 
958-959 (N.D. Ill. 1968). Communications Ass’n. Vv. Douds, 339 U.S. 
382, 413 (1950). The absence of scienter was a significant factor 
causing this Court to invalidate portions of the vagrancy statute 
in Ricks v. District of Columbia, D.C. Cir. No. 20,919, decided 
December 23, 1968: “Definitions of crime traditionally combine a 
wrongful intent with a guilty act in a causal relationship to a con- 
summated social harm. None of these characteristics is to be found 
in vagrancy prosecutions. .. .” One observer has noted that “The 
presence of scienter has been found significant in many cases, and in 
no cases where it has been found and discussed has the statute 
in question been held unconstitutionally vague.” Collings, Uncon- 
stitutional Uncertainty-An Appraisal, 40 Cornell L. Q. 195, 227 
(1955). 


37 Cox Vv. New Hampshire, 312 U.S. 569, 574 (1941). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
CaRL S. RAUH, 
RoBeERT S. BENNETT, 
Assistant United States Attorneys. 
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APPENDIX A 


Finally, I come to the third count which is the 
charge that the Defendant participated in a riot. 

Your [sic] ladies and gentlemen will recall that 
during the voir dire I asked certain questions concern- 
ing this aspect of the case, and I now wish to instruct 
you with respect to this particular offense. 

The essential elements of this offense again must 
each be proved by the Government beyond a reason- 
able doubt. They are basically three: That there was 
a public disturbance within the District of Columbia 
which by tumultuous and violent conduct or the threat 
thereof created grave danger of damage or injury to 
property or persons. That there was an assemblage of 
five or more persons including the Defendant engaged 
in the public disturbance. And that the Defendant 
and at least four other members of the assemblage 
wilfully engaged in the public disturbance. 

Now, first, what is a public disturbance involving 
tumultuous and violent conduct or the threat thereof 
which creates grave danger of damage or injury to 
property or persons? The conduct involved must be 
something more than mere loud noise-making or minor 
breaches of the peace. The offense requires a condi- 
tion that has aroused or is apt to arouse public alarm 
or public apprehension where it is occurring. It in- 
volves frightening group behavior. Tumultuous and 
violent conduct will usually be accompanied by the use 
of actual force or violence against property or per- 
sons. At the very least it must be such conduct as has 
a clear and apparent tendency to cause force or vio- 
lence to erupt and thus create a grave danger of 
damage or injury to property or persons. 

By damage or injury to property I include either 
actual physical damage to property or the taking of 
another’s property without the consent of the owner. 
The term, “grave danger,” means something more 
than the possibility of danger or a minor difficulty. 
The danger may be actually present or threatened. It 
must definitely be clearly serious and if not occurring 
immediately then it must be very imminent. 


Now, what is meant by an assemblage eng: in 
such a disturbance? This term in the context of a 
riot connotes an angry or aroused crowd or gather- 
ing. The assemblage must number at least five per- 
sons including the Defendant. It may, of course, be 
larger. In determining whether there was an as- 
semblage, you may take into account only what was 
taking place in the general vicinity where the Defend- 
ant is claimed to have engaged in the public disturb- 
ance. You may consider only the acts, shouts and 
noise of individuals engaged in tumultuous and vio- 
lent conduct within the general awareness of the De- 
fendant, that is, the activities which on the evidence 
you find he could reasonably have been expected to 
see or to hear at or about the time he engaged in the 
public disturbance if, in fact, you determine he did so 
engage. 

It is not necessary for the members of the assem- 
blage to have acted pursuant to an agreement or plan, 
either made in advance or made at the time, or for 
the members to concentrate their conduct on a single 
piece of property or one or more particular persons. 
The Defendant does not have to personally know or be 
acquainted with the other members of the assemblage. 
The other members of the assemblage need not be 
identified by name or their precise number established 
by the evidence. 

You may consider all the facts and circumstances 
shown by the evidence and determine from the evi- 
dence as a whole whether or not there existed an as- 
semblage of five or more persons engaged in a public 
disturbance involving tumultuous and violent conduct 
or the threat thereof which created grave danger of 
damage or injury to property or persons. 

And third, what is meant in law by the requirement 
that the Defendant and the other members of the 
assemblage must have engaged in such a disturbance 
wilfully? This means that the Defendant and at least 
four members of the assemblage participated in the 
public disturbance on purpose, that is, that each 
knowingly and intentionally engaged in tumultuous 
and violent conduct consciously, voluntarily and not 
inadvertently or accidentally. 
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It is sufficient to establish wilfulness on the part of 
the Defendant or any other member of an assemblage 
if you find from all the evidence that by acts, ges- 
tures or words he knowingly and intentionally aided 
or encouraged the tumultuous or violent conduct in- 
volving grave danger to property or persons. Wilful- 
ness may be inferred. A person is presumed to have 
knowingly done and intended the natural consequences 
of his acts. The mere accidental presence of the De- 
fendant among persons engaged in such a public dis- 
turbance, however, without more, does not establish 
wilful conduct or involvement. 

The offense of engaging in a riot is a separate and 
different offense than burglary two or petty larceny. 
You should, as already indicated, give separate con- 
sideration and render separate verdicts with respect 
to the Defendant’s guilt or innocence of each of the 
offenses charged in each of the three counts. However, 
in determining whether the Defendant is guilty or not 
guilty of the offense of engaging in a riot, you may 
consider all relevant evidence which was introduced 
during the trial, including evidence, if you find there 
is any, relating to the Defendant’s participation in the 
offense of burglary two and/or petty larceny. 

Counsel stipulated certain facts about the curfew 
which was officially announced on the evening of April 
5, 1968. The timing of the announcement may or 
may not in your judgment have a bearing on the 
weight to be given certain aspects of the testimony. 
The fact that there was a curfew in effect, however, 
cannot be considered by you as having any bearing on 
whether or not there was a public disturbance or as- 
semblage of any kind on Eighth Street or in the vi- 
cinity at the time in question in this case. (Tr. 150- 
155) 
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APPENDIX B 


Legislative History and Intent 


The proposed legislation which eventually became Title 
IX of the 1967 D.C. Crime Act, Pub. L. 226, 90th Cong., 
1st Session (Dec. 27, 1967), was submitted to the Congress 
by the Attorney General on August 5, 1967, less than two 
weeks after the Detroit riot in July, 1967. It was intro- 
duced in the House as separate legislation on August 14, 
1967. in H. R. 12328. Hearings, which are unreported, 
were held in both the House and Senate (on S. 2474) at 
which Assistant Attorney General Fred M. Vinson, Jr. 
made a statement on behalf of the Attorney General. 
Thereafter, this provision was included in the Senate 
version of the 1967 D.C. Crime bill, H. R. 10783, and re- 
ported out of the Senate District Committee on December 
8, 1967 (S. Rep. No. 912). The version of the bill which 
was enacted into law on December 27, 1967 was exactly 
the same as that proposed by the Attorney General, intro- 


duced as H. R. 12328, and reported upon in S. Rep. No. 
912. 

In his prepared statement before the House District 
Committee on October 4, 1967, Mr. Vinson stated: 


In the view of the Department of Justice these pro- 
visions constitute a model local law for dealing with 
riot and incitement to riot. It incorporates the basic 
thrust of the common law statutes found in many jur- 
isdiction and at the same time modernizes the law and 
takes cognizance of the First Amendment. (Empha- 
sis added) 

The need for an up-to-date riot statute grew out of a 
realization that the modern day riots being encountered in 
our cities generally were sparked by an isolated incident 
which was not related to group activity or organized pro- 
test and which usually resulted in widespread burning, 
looting and killing without any prior agreement, concert of 
action, or common intent or purpose. Common law riot or 
statutes which require these elements would not provide 
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the prosecution with the quick and effective means needed 
to deal with the modern riot situation. “Title IX is a clear 
statutory mechanism needed to deal with the problem.” 
S. Rep. No. 912 at 26. 

In the Senate Report, it was recognized that “rioting, 
burning, looting, and killing have struck our major cities 
from coast to coast,” and that while at that point “the Na- 
tion’s Capitol had been spared any major incidents * * * it 
would be shortsighted to the point of foodhardiness not to 
recognize the danger of inaction”. It was further stated 
that “lawlessness cannot be tolerated,” that we cannot “be 
permissive about violence, or accept excuses for looting, 
and killing,” and that there is “no justification for rioting 
and burning, looting and killing,” which “are born of con- 
tempt for law and thrive on chaos.” S. Rep. No. 912 at 
26. (Emphasis added) 

The Congress also recognized that the District of Colum- 
bia needed a statute which specifically covered the type of 
conduct described above. “Title IX is a clear statutory 
mechanism needed to deal with the problem.” As stated 
on page 25 of the Report: 


While there are existing laws which could apply in 
a riot situation it is most desirable to provide the Dis- 
trict of Columbia with clear statutory language pro- 
hibiting acts of riot and incitement to riot. Quick 
and effective prosecution is not assured when the Unit- 
ed States Attorney must proceed indirectly through 
related statutes. The District of Columbia needs a 
law specifically covering the subject including provi- 
sions for penalties commensurate with the seriousness 
of the offenses. (Emphasis added.) 
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